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PETITION FOR WRIT OF ERROR.
To The Honorahle Judges of Said Court:
Your petitioner, James Upshur, respectfully represents
that he is aggrieved by a final judgment of the Circuit Court
of the County of Northampton, Virginia, entered by said
court on September 23, 1937, by which said judgment he was
guilty upon an appealed warrant charging him with a viola
tion of the Alcoholic Beverage Control Act, to-wit, the unlaw
ful manufacture of ardent spirits, and his punishment fixed
at ten months in jail and to pay a fine of three hundred dol
lars ($300.00).
A full transcript of the record accompanies this petition
and is herewith presented including six bills of exception and
a stenographic report of the evidence submitted to the jury
which is also a part of this record.
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STATEMENT OF CASE.
On the 11th day of May, 1937, Roland Giddings, a colored
man twenty-three years of age, and Thomas &rton were
found at a distillery which was in full operation near Nas-
sawadox, in Northamptoii County. Thomas Burton was
never apprehended although seen in the county after the dis
tillery was found in operation. Roland Giddings was ar
rested and imprisoned, after which he accused James Up-
shur, the petitioner, of owning the distillery, of setting it up
and of leaving him and Thomas Burton in charge of the dis
tillery and the entire.outfit. James Upshur lived some dis
tance from where the distillery was found, as near as the rec
ord discloses about three or four miles distance; he was a
merchant and was at the store at the time of his arrest. Af
ter being arrested he was questioned by three officers, includ
ing the Commonwealth's Attorney, and at first denied any
knowledge of the distillery, but later on is alleged to have
made a confession. The manner of obtaining the confession,
the admission of it in evidence and the improbable story as
told by Roland Giddings, constitute in main the grievances
complained of in petition.
FIRST ASSIGNMENT OF ERROR.
It is respectfully urged that the honorable Circuit Court
of Northampton County erred in allowing the so-called con
fession to be submitted to the jury. It is an elementary prin
ciple of law so well established as to require hut few citations
here that a confession to be submitted to a jury must be vol
untary. It has been defined by this Court on numerous occa
sions substantially as follows:
A voluntary confe.ssion is a confession made by an accused
freely, without it being forced from him by flattery of hope,
or the terror of fear. To be voluntary, such confession must
not he induced by the hope of gain of some advantage to the
declarant, or to avoid some evil in reference to the proceed
ings against him. In other words, the confession must be ob
tained from the declarant without any inducement of a
worldly or temporal character in the nature of a threat, or
promise of benefit held out to him by any person in authority,
or with the apparent sanction of such person.
Jackson v. Com., 116 Va. 1020 et seq.
Lews V. Lewis, 121 Va. 99.
Thaniel v. Com., 132 Va. 795.
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After your petitioner was put under arrest and before any
alleged confession, Mr. Hodge, who is employed by the ABC
Board, had an extended conversation with your petitioner,
in which there was a reference to "Norfolk," that is, to tak
ing your petitioner to Norfolk (R., pp. 1^-20). In this con
versation Mr. Hodge told your petitioner that "We had a
right to have him tried either here or in Norfolk." Asked
why mention was made at all of Norfolk, the officer stated:
"Mentioned Norfolk because the question was asked either
by he or the Sheriff if a case similar had not been carried to
Norfolk from this County." When asked further concerning
the confession, the same mtness said: "When he was first
approached about it he said he did not know anything about
the still or knew nothing about it * * *". Later on in the con
versation your petitioner is alleged to have said "that it was
his outfit and that the mash and so forth found there and some
of the cough drops that had been carried there had been got
ten by him."
It is humbly submitted to the Court that the conversation
had between the officer and your petitioner could have made
only one impression upon your petitioner and that impression
would have been that by being tried in the State Court and
not in the Federal Court at Norfolk he would gain an advan
tage.
IT IS A FELONY UNLAWFULLY TO OPERATE A DIS
TILLERY UNDER THE FEDERAL LAW, AHD A
MISDEMEANOR UNDER THE STATE LAW.
The Commonwealth's Attorney, Mr. Lankford (see R., p.
21), undertook, by a leading question, to clarify the matter
by the following: "Mr. Hodge, as a matter of fact, with
reference to Norfolk, hasn't it b^een customary when you have
arrested some one to inquire of the Commonwealth's Attor
ney whether they should be tried here or sent to Norfolk?"
Now it is submitted that the explanation elicited in this ques
tion shows that the arrangement was made between the
officers and the 'Commonwealth's Attorney in similar cases,
and that for that reason there was no need to discuss the mat
ter with your petitioner. It is clear that whether so intended
by the officers or not, there could have been but one impression
made upon your petitioner.
But a direct promise was made to your petitioner in the
course of the questioning of him by the officers. At page 23
of the record while Mr. Hodge was still on the stand, the fol
lowing questions and answers appeared:
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"Q. When was he tried after he was arrested, if you re
call?
"A. About a week later.
"Q. Will you tell the jury why he wasn't tried before?
"A. Well, he asked at the bank that night to be given an
opportunity to get his business straightened up and you made
the'suggestion to give him a week or ten days.
"Q. Was he present then?
"A. Yes, sir, he was present. If he would plead guilty you
would give him that week or ten days.
''Q. When the time came for hearing did he plead guilty?
"A. He did not, no, sir,"
Wherefore it appears to your petitioner from the authori
ties cited, supra, that there was not only an implied promise
held out to your petitioner, but there was a positive promise
beneficial to him which would take the alleged confession out
of the volition required for admissibility of extra judicial con
fessions.
Your honor's attention is called to the fact that all of the
witnesses who questioned the accused were men in authority,
to-wit: The Commonwealth's Attorney, the ABC Inspector
and the Sheriff of the County.
In Jackson's case, supra, Judge CardweU, delivering the
unanimous opinion of the Court said:
'*As said in Thompson's Case, 20 Q-ratt. (61 Va.) 750: *A
confession of the accused is admissible evidence against bim
only when it is voluntary; that is, when made without motives
of hope or fear of temporal advantage or injury, excited by
a person in authority or with the apparent sanction of such
a person.' In other words, the court there held that the bur
den of proof that the confession was voluntary devolved upon
the commonwealth.''
SECOND ASSIGNMENT OF EREOE.
Your petitioner assigns as error the ruling of the honorable
Circuit Court in refusing to compel the witness Eoland Gid-
dings to answer the following question (E., p. 41):
**Q. We would like to see the papers, haven't you been
promised that these amounts would be suspended and that
you wouldn't have to pay this?"
. While the rule is that the extent of the cross examination
of a witness lies in the sound discretion of the court, yet this
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is a judicial discretion and should not be so exercised as to
prevent the defendant from showing the bias of the witness
testifying against him—Wadley v. 'Com., 98 Va. 809; 35 S. B.
452.
THIRD ASSIGNMiJNT OF EBROR.
Your petitioner further assigns as error the refusal of the
court to grant the instructions set out in bills of exception
numbers four and five which are as follows:
(1) ''The court instructs the jury that the whole of the
alleged confession should be considered by you, and you are
the sole judges of the credit to be given to it in whole or in
part."
(2) "The court instructs the jury that before the alleged
confession can be considered as evidence in this case it must
appear to the jury from all the evidence and circumstances
in the case, that it was in every respect freely and volun
tarily made, and that the alleged confession was not obtained
by any sort of threat or violence, nor by any promise, either
direct or implied, nor by the exertion of any influence, or ob
tained through fear, threats, hope of reward, personal abuse
and violence, nor by any artifice, playing upon the emotions,
invective statements, over-persuasion, iU-usage, assault, per
sistent questioning, fright and intimidation, or undue influ
ence, or duress exercised, made use of or held out by any per
son in authority; and if the jury believe from all the evidence
and circumstances in the case that the said alleged confession
was obtained from the defendant by any hope of the afore
said methods, then you are instructed that it was not vol
untarily made, and you should not consider it as evidence
against the defendant in this case."
Nothing in the laws of this State is more clearly settled
than that a confession should be considered by the jury in
whole and not in parts only. In the instant case there was
in the alleged confession first a denial of all knowledge of the
offense, and then an alleged admission. The court's attention
is called to the following cases in support of this position:
"When the confession of a party, either in a civil or crimi
nal case (for the rule is the same in both) is given in evidence,
the whole, as well as that part which makes for him as that
which is against him, must be taken together and go to the
jury as evidence in the case."
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Brown v. Com., 9 Leigh, 634;
Parrish v. Com., 81 Va. 1-15;
Earhart v. Com., 9 Leigh 67^6.
"Though it is probable that the jury would have found the
same verdict had accused's confession been excluded, it cannot
be said as a matter of law that the admission of the confes
sion was harmless error."
•
Belcher v. Com., 160 Va.
"The court instructs the jury that where evidence is ad
duced of any statement of the accused, such statement must
be considered as a whole, A part of it cannot be considered
and a part rejected. The jury must consider all or none. And
if the prosecutor uses the declarations of the prisoner, he
must t^e the whole together, and cannot select one part and
leave another."
McCue V. Com., 103 Va. 870, 918, 49 S. E. 623.
"In the proof of confession, as in the case of admissions in
civil cases, the whole of what the prisoner said on the sub
ject at the time of making the confession should be taken to
gether."
Greenl. Ev. 218.
To the same effect see text 16 Corpus Juris, 723 et seq. and
5 B. C. L. (P. S.) page 3662.
A confession must be proved as a whole. In case of such
a statement the whole declaration must, as the phrase is, "be
taken together" as well for as against the accused. The
American practice allows the confession to be read as a whole,
cautioning the jury that it is not evidence as against third
persons mentioned in it. This subject is more fully discussed
in Vol. I. Chamberlayne on Evidence, Par. 492.
"The court instructs the jury that the whole of the con
versation of the prisoner with Mr. Latham (the mayor of the
city), as well as the statements which may be favorable as
those which may be unfavorable, are in evidence before you;
and you will give to them such weight as upon a consideration
of all the evidence in the case, and of all the probabilities or
improbabilities of such statements, you may deem them en
titled. ''
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Smith V. Com.y 21 Gratt. 809, 810.
In A. L. It- 1017, 1041, numerous cases to the same effect
are cited including Virginia, and every phase of the ques
tion is fuUy discussed. See also A. L. B. 26, page 541. See
also Jones Conunentaries on Evidence, Volume 3, page 958
and note. In I Greenl. Ev., page 218, we find the following:
''If one part of a conversation is relied on as proof of a
confession of crime, the prisoner has a right to lay before
the court the whole of what was said in that conversation;
not being confined to so much as is explanatory of the part
already proved against him, but being permitted to give
evidence of all that was said upon that occasion relative
to the subject-matter in issue."
And so, it is submitted that the authorities might be ex
tended almost ad infinitum in support of the instructions of
fered and refused by the honorable Circuit Court of North
ampton County, which error by said court was fatal to the
rights of your petitioner.
ASSIGNMENT OF EBEOR NUMBER FOUR.
Finally, it is submitted that the honorable Circuit Court of
Northampton County erred in refusing to set aside the ver
dict of the jury as contrary to the law and the evidence.
Indeed, the testimony of Roland Giddings is so incredulous
as to be almost fantastic. That he should have ridden around
with your petitioner without knowing where he was going or
having made an^?^ arrangements on the way with your peti
tioner about operating a still or aiding him in doing so (R.
p. 5 et seq.); that he should go to a still without any pre
vious knowledge of operating a still and begin at once to run
off liquor; that he was working without any pay or the prom
ise of any reward, or that your petitioner would have left
him in charge of his still with no instructions as to what was
to be done with the liquor; that your petitioner should have
subsequently seen him and requested that he would "take it
on himself," and that your petitioner would hire a lawyer
for him, when, as a matter of fact, according to the testimony
of your petitioner, he went to the home of Giddings and re
quested him to tell the truth about the matter, and in fact,
the entire testimony of Giddings is so flimsy and ridiculous
as to challenge human credulity. Petitioner's testimony (R.,
pp. 26-31) is both reasonable and convincing.
While it is true that this honorable Court will not disturb
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the verdict where there is evidence to support it, yet when
it is apparent that the offence as charged against the accused
in the nature of things could not have occurred, as described,
this honorable Court may remedy the error which resulted
in the conviction.
The statutory rule under which the Supreme Court of Ap
peals must consider the evidence when certified cannot com
pel the Court to accept as true what in the nature of things
could not have occurred-in the manner and under the cir
cumstances narrated—
Virgmia R., etc., Co. v. Bailey, 123 Va., 250, 96 S. E. 275;
Norfolk, etc., R. Co. v. Strickler, 118 Va., 153, 86 S. E., 824;
Virgima R. Co. v. Bell, 118 Va., 492, 87 S. E., 570.
Wherefore, your petitioner prays that a writ of error and
supersedeas may be awarded him to the judgment and sen
tence of the Circuit Court of Northampton County entered
on September 23, 1937.
And your petitioner certifies by counsel that notice by
registered mail has been given to the Honorable C. M. Lank-
ford, Commonwealth's Attorney of Northampton County,
accompanied by a carbon copy of his petition. This notice
and copy of petition were sent by registered letter to the
Honorable "C. M. Lankford at his post office address, Exmore,
Virginia, on December 30, 1937, the letter being in the words
and figures following, to-wit:
Hon. C. M. Lankford,
Commonwealth's Attorney,
Exmore, Virginia.
Dear Sir:
You will please take notice that on Monday, January 3,
1938, I shall apply to the honorable Supreme Court of Ap
peals or to one of the justices thereof, for a writ of error and
supersedeas in the case of James TJpshur v. The Common
wealth of Virginia, and I am enclosing you herewith a car
bon copy of the petition which will be presented praying for
said writ and supersedeas.
Respectfully,
JAMES UPSHUE,
By J. THOMAS NEWSOME,
His Attorney.
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December 30th, 1937.
I, J. Thomas Newsome, counsel practicing in the Supreme
Court of Appeals of Virginia, certify that in my opinion
sufficient matter of error appears in the proceedings and
judgment shown by the record accompanying the above pe
tition, to make it proper for the same to be reviewed by this
Court.
J. THOMAS NEW'SOME.
Eeceived January 3, 1938.
C. VEBNON SPBATLEY.
January 20, 1938. Writ of error and supersedeas awarded
by the Court.
M. B. W.
RECORD
VEBGINIA:
County of Northampton, to-wit:
Pleas before the Circuit Court of the County of Northamp
ton at the Court House of said County, on the 23rd day of
September, 1937.
Be It Remembered, That heretofore, to-wit: May 11, 1937,
a warrant was issued against the defendant by W. P. D.
Williams, Trial Justice of said County, for violating certain
provisions of the Alcoholic Beverage Control Law of Vir
ginia, which said warrant was tried by said Trial Justice,
and an appeal taken from the decision of said Trial Justice
to the Circuit Court of this County, and said warrant is as
follows, to-wit;
Commonwealth of Virginia
County of Northampton, to-wit:
To the Sheriff or any Police officer or Constable of the said
County:
Whereas, G. T. Turner, Sheriff of the said County, has
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this day made complaint and information on oath before me,
W. F. D. Williams, Trial Justice—Justice of the Peace of the
said County, that James Upshur in the said County, did on
the 11 day of May, 1937, unlawfully manufacture illegal
ardent spirits, and did have in his possession materials and
equipment for the manufacture of ardent spirits, the said
James Upshur having been previously convicted of violating
the provisions of the Alcoholic Beverage Control Law of
Virginia, to-wit, on August 15, 1936, against the peace and
dignity of the Commonwealth of Virginia.
These Are Therefore, To command you, in the name of the
Commonwealth, to apprehend and bring before me, or some
other Justice of the said County, the body of the said James
Upshur to answer the said complaint and to be further dealt
with according to law. And:you are also directed to sum
mon Roland Giddings, Cornelea Giddings, Frank Hodge, Geo.
T. Turner, J. R. Womble, as witnesses.
Given under my hand and seal this 11th day of May, 1937.
W. F. D. WILLIAMS,
Trial Justice.**
And now, on this day, to-wit: September 23, 1937, the
Court entered the following order:'
Commonwealth, Pltff.,
V.
James Upshur, Defdt.
ON APPEAL FROM TRIAL JUSTICE FOR VIOLATION
OF ALCOHOLIC BEVERAGE CONTROL ACT.'
This day came the Attorney for the Common-
page 2 }• wealth, and thereupon the said defendant, who stands
charged with violation of the Alcoholic Beverage
Control Act, appeared in Court pursuant to an appeal bond
entered into before the Trial Justice,,and plead not guilty
to said charge. Thereupon, came a Jury of five (5) formed
according to 5aw, to-wit: Preston E. Trower, Jr., N. R. Rev-
eU, J. Willis Chandler, J. Ai Poulson and C. S. Willis, who
were sworn on their Voir Dire and found free from just
cause of exception, and were also sworn to well and truly
try the issue joined; and after having heard the evidence
and arguments of counsel, were sent out of Court to consult
of their verdict. And after some time returning into Court,
returned the following verdict, ''We, the Jury, find the de
fendant guilty as charged in the warrant, and fix his pun
ishment at Ten (10) months in Jail, and assess upon him a
fine of $300.00.*'
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Thereupon the defendant, by Counsel, moved the Court to
set aside the aforesaid verdict of the jury and grant him a
new trial on the grounds that same is contrary to law and
the evidence, and for misdirection by the Court to the Jury,
which motion, being fully argued by Counsel was over-ruled
by the Court, to which ruling of the Court the defendant ex
cepted.
Thereupon, it is considered by the Court that the defend
ant be confined in the County Jail for a period of ten (10)
months, and that the Commonwealth of Virginia recover
against the said defendant the sum of Three Hundred Dol
lars ($300.00), and its costs by it about its prosecution in this
behalf expended. And the Court, pursuant to the provisions
of law, doth order that the defendant be required to work
out his term of imprisonment on the State Convict Road
Force, and in the event said fine and costs are not paid at the
expiration of his jail sentence, it is further ordered that he
be held on the said Road Force in accordance with the pro
visions of law.
Memo: The defendant, by Counsel, represented to the
Court that he is aggrieved by the aforesaid judgment and de
sires to present a petition to the Supreme Court of Appeals
of Virginia for a Writ of Error. Execution is
page 3 \ hereby suspended for a period of sixty (60) days
from this date. And thereupon the defendant, to
gether with Samuel Drummond, Maggie Drummond, Milton
IJpshur, Martha TJpshur and R. V. Upshur, who each ac
knowledged themselves indebted unto the Commonwealth of
Virginia in the just and full sum of Five Hundred Dollars
($500.00), of their goods and chattels, lands or tenements, to
be levied, waiving the benefit of their respective homestead
exemptions, upon the condition that James IJpshur will ap
pear before this Court at the expiration of sixty (60) days,
and perform the judgment of said Court this day pronounced
against him, unless sooner .granted a Writ of Error and
Supersedeas by the -Supreme Court of Appeals of Virginia,
then this obligation to be null and void, otherwise to remain
in full force and virtue."
page 4 [ Virginia:
In the Circuit Court for the County of Northampton.
The Commonwealth of Virginia,
Against
James Upshur.
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BILL OF EXCEPTION NO. 1.
Be it remembered that on the trial of the appealed war
rant of the Commonwealth of Virginia against James Up-
shur, the parties, to maintain the issue on their respective
parts, presented to the jury the following evidence Which is a
full and complete stenographic transcript of the testimony
of each witness, and is tendered as defendant's Bill of Ex
ception No. 1. And I, John E. Nottingham, Judge of the
Circuit Court of Northampton County, Virginia, do hereby
certify the said stenographic transcript of the evidence in
the case of the Commonwealth against James Lpshur as all
of the testimony as aforesaid, which is filed in the record of
this cause as the Defendant's separate Bill of Exception,
marked Exception No. 1, within the time allowed by law.
Given under my hand this 12th day of November, 1937.
JOHN E. NOTTINGHAM,
Judge, Circuit Court, Northampton County, Virginia.
RECORD.
page 5 [■ In the Circuit Court for the County of Northamp
ton, Virginia.
The Commonwealth,
V.
James Upshur.
Stenographic report of testimony and other incidents of
the trial of the above-entitled cause before Hon. John E.
Nottingham and Jury, which trial was held in the Circuit
Court of Northampton County, Virginia, on September 23,
1937.
Present: Mr. Charles M. Lankford, Jr., Attorney for the
Commonwealth; Messrs. J. Thomas Newsome and G. Ed
ward Downing, Attorneys for the Defendant.
Note: By request of J. Thomas Newsome all witnesses
were excluded from the Court Room.
Note: Opening statements were then made by Mr. Lank-
ford on behalf of the Commonwealth, and Mr. Newsome on
behalf of the defendant.
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Roland Giddings.
ROLAND GIDDINGS,
a witness on behalf of the Commonwealth, being first duly
sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Lankford:
Q. Your name is Roland Giddings?
A. Yes, sir.
Q.. Dp you know Jamps Upshur?
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Q. Where do you live, Roland?
A. Hollyville Farm.
Q. Near Nasso^wadox?
A- Yes, sir.
•  . Q. Were you found at a still back in May sometime by Mr.
Hpdge and Mr. Womble?
A. Yes, sir.
Q. Did you plead guilty to that?
A. Yes, sir.
Q. Were you sentenced?
A. Yes, sir.
Q. That morning did ybu see James Upshhr?
Yes, sir.
Q. What time did you see him?
A. As near as I can coinie around nine thirty.
Q. Where were you?
A. To his place.
Q. Where is his place?
A. Nassawadox.
Q. What kind of place does he run?
A. WeH, store.
Q. What was said at that time to you by James, if any
thing?
A. He asked me did I want to ride out and I told him yes
and got in the car with him.
Q. Anybody else go?
A. Thomas Burton,
page 7 [■ Q. Where is he?
A. I don't know.
Q. Did he stay around Nassawadox after this happened?
A. For a while.
Q. Did he stay there all the time ?
A. No, sir.
Q. When you got in the car with James where did you go?
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Roland Giddings.
A. Across the track to Mr. Tankard's potato house and
came up in town and stopped.
Q. Where did you stop?
A. Station house.
Q. Did you get out?
A. No.
Q. Did James get out?
A. Yeah.
Q. Where did he go?
A. To the Post Office and Station House.
Q. And then what did he do ?
A. Brought back some sample cough drops.
Q. Then what did he do?
A. Then went down the track and stopped down at the
dnfo
Q. Then what?
A. Then left from there and come down the road and
turned by Machipongo and went down in this swamp.
Q. Who was with you then?
A. We three, Thomas Burton, James Upshur and I.
Q. How were you riding?
page 8 }■ A. With James.
Q. Whose car?
A. James IJpshur's.
Q. You went to the swamp, then what did you do?
A. Set up this barrel and after we set the barrel up put
the fire under it.
Q. What, if anything, did James IJpshur do?
A. He set it up.
Q. Set what up?
A. The still.
Q. Are you positive of that?
A. Yes.
Q. What else did he do?
A. He set it up and got it running and built the fire un
der it.
Q. Got the whiskey running?
A. Yes. Then after it started running he went off for a
few minutes and said he would be back and never did come
back.
Q. In the meantime what happened?
A. Officers come down there.
Q. That is James Upshur, the man sitting there?
A. Yes.
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Hola/iid Giddings.
Mr. Lahkford: Tahe the witness.
CROSS EXAMINATION.
By Mr. Newsome:
Q. You simply got in the automobile and went with him
down there. No arrangements had been made with you to par
ticipate in the manufacture of ardent spirits?
page 9 }• A. No, sir.
Q. You just went along so.
A. Yes, sir.
Q. And stayed there?
A. Yes, sir.
Q. And just looked at the still run?
A. No, I didn't look at it run.
Q. What did you do?
A. I did what he told me.
Q. Do you know about the manufacture of ardent spirits?
A. No, sir.
Q. And you tell the jury you learned all that that morn
ing, and learned in that few minutes and the man then left
you in charge, a man who had never manufactured liquor
before ?
A. He didn't leave me.
Q. Who did he leave?
A. I^ft both of us. He put the jug under the worm and
the whiskey was running in it.
Q. How long did it take, young man, to set the still up ?
A. I don't know.
Q. As long as you have been on the stand? How long did
it take him to set the still up?
.A. I don't know, sir.
Q. Can you give us any idea?
A. Maybe fifteen minutes.
Q. Was it already there?
A. Yes, sir.
page 10 }■ Q. Still was already there, and he asked you to
go down without telling you what he wanted or
anything of the kind?
A. Asked us to take a ride.
Q. And you knew it was against the law to be around a
still and aiding in the manufacture of liquor ?
A Yes.
Q. And you knew you were violating the law?
A. Yes.
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iQillii, A Jri*.
Q. What were you to g6t?
A. What was I to go^
Q. Yes, out of it?
A. Nothing. . . , , , , • - ,r
. Q. So you,tQll. the jury you would violate, the. mw y^thbiit
^ettiiig. 4n^liin^ what^v Didn't he giv8 you a stick of
cnewing.^in even?
A. No; sir: .. r ^-i -
Q. Well, how do you go ,ahdut it? I hive dever ^eM a
still work. Tell the jury how it ^ Vdrk§: Yod learned a lot in
fifteen minutes. Maybe you can tell thenL , How dd yott go
about it, how do you go about running S gtill?
A. Just put a fire ujider it, and. let it run. ^ . .
Q. And the fire and evlrytjiirig -^ds tkere id ftfteoil min
utes? You say you have be^h tried and sOntOnOed." "tVllOre
were you tried?
ECere
Q; "Wrhat ¥as the keiitldSe?
A. I don't know. sir. . j . ^ ^ .
.  1 , Q. ^ ou dbn'i kiiow what the Aehtence wa^? You
page 11 j- doh'i take .much pptiOe of thirige; d8 ^ bli? Yod
were eehteiieed; HMve you beeh to jail?
A. Yes, sir.
Q. How long did you stay?
A. Two days.
Q. fflve you phiil hHy finO? v ^
A' supposed to pay a unb."
<^; How iriuch?
A. A hundred dollars^^ ,
tj; Ahyhboy ori yO'tir Pond?
A. I think so.
Q. Well, tell us—
Mr. Lankford; I submit that ikd't evidehce; whb ^ as on
the bond.
^  (J; We wduldjike to seh proni-
ised that these ahidimts woiild hd Suspended add ydu wouldn't
have to pay this?
Mf; Lankford: 1 object, hecause the record woiild speak
for itself.
The Court : Sustain your objection. _
Mr. Newsddie: I would like td be heard on that. The rec
ord might not show anything of the kind, because it is a very
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frequent thing when Commonwealth have a material wit
ness they frequently recommend and it is not on the record,
they frequently recommend that after this man has testified
that he be immune from punishment, and it is material to
know what motive actuates this boy at this time.
Mr. Lankford: He can't be immune when he has already
been sentenced,
page 12 [ The Court: I sustain your objection.
Mr. Newsome: I note exception,
Q. What were you doing at the time this man asked you to
go down with him?
A. Weren't doing anything.
Q. What work were you engaged in?
A. No work at all that day.
Q. When had you done any work?
A. The day before that.
Q. And got paid for that?
A." No, I didn't get any pay for it, it was working at home.
Q. And you worked on the still and didn't get any pay for
that, not even a stick of g-um?
A. No, sir.
Q. And that was the first still you had ever worked at?
A. Yes.
Q; The other man, did he work at the distillery also?
A. Yes, sir, he did.
Q. Do you know whether he was to receive anything?
A. I do not.
Q. He ran when the officers approached and has not been
apprehended?
A. No.
Q. Did the man tell you what to do with the liquor after
you made it?
A. Who was that?
page 13 y Q. Dpshur, you say it was Upshur's.
A. No, sir, he was supposed to be there too.
Q. But he wasn't. How many miles was he away? How
far is his store from this place?
A. I don't know exactly.
. Q. As near as you can come to it. How far was his store
or residence from the place where the still was found?
A. I don't know.
Q. Was it as far as Cape Charles from here?
A. No, sir.
Q. Was it as far as the next station from here going to-
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ward Cape Charles, I don't know what the name of the
place is?
A. No, sir, just about the same distance from Machipongo
up to his place.
Q. How many miles would that he?
A. I don't know.
Q. Three or four miles?
A. Maybe.
Mr. Lankford: He has testified he doesn't know. He has
asked him three or four miles and the boy says he doesn't
know.
Q. He can say he doesn't know, but I am insisting he knows
a good deal more.
The Court: You can't insist, you have to go by what he
testified to.
Mr. Newsome: This is a-cross examination and I have
a right to—
page 14 [ The Court: You have a right and I will give it
to you, but he he says he doesn't know.
Mr. Newsome: I note exception.
Q. Were you brought to jail after you were arrested at the
still?
A. Yes, sir.
Q. That is the time you staj^ed in two days?
A. Yes, sir.
Q. What did this 'defendant take down to the still, if any
thing?
A. Didn't take anything down.
Q. Did he tell you any reason why he wanted you to go?
A. No, sir, didn't tell me.
Q. And you just went along with him so just to get a ride?
A. Yes, sir.
Q. How old are you?
A. Twenty-three.
Q. And you will go a distance, and you didn't know where
you were going just simply to be riding in an automobile?
That is what you tell the Court and jury?
A. That is what I did that time.
Q. That was your still and the man's who ran away, wasn't
it?
A. No, sir.
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^  Q. Then what did you plead gniilty for?
Mr. Lankford: He didn't plead guilty to the still.
Q. Why did you plead guilty to manufacturing liquor if
you were not manufacturing liquor?
Mr. Lankford: He testified he wasn't manufacturing it.
Mr. Newsome: My friend seems to be right nervous over
this case.
page 15 Mr. Lankford: Not a bit. It doesn't make any
difference to me.
Q. You have heard what the Commonwealth Attorney said.
I will ask you what did you plead guilty to?
A. Of being down there.
Q. So he is mistaken when he said you plead guilty of
manufacturing it?
A. I mean being guilty of my part.
Q. You part was the whole part, wasn't it?
A. No, sir.
Mr. Newsome: You can stand aside.
REDIRECT EXAMINATION.
By Mr. Lankford:
Q. I want to ask you one more question. After this hap
pened and James was out on bond and you were out did you
see James?
A. Yes, sir.
Q. Where did you see him?
A. Home.
Q. At whose home?
A. At my home.
Q. Did J ames come to your home ?
A. Yes.
Q. What, if anything, did he say about this charge?
A. He wanted me to take it on myself.
Q. And what did he say?
A. He would hire a lawyer for me if I would take it on
myself.
Q. And what did you say?
page 16 A. I said I couldn't do it.
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By Mr. Newsome:
Q. "Was that after you were tried?
A;. That was after I got out on hond.
Q. How long after you got out on bond before you were
tried?
A. Come out on Thursday and tried on Monday.
Q. What day did you see him?
A. Saw him Friday.
Q. And he told you he would get you a lawyer and you
take it on yourself?
A. Yes, sir.
Q. That is the term the bootleggers use, **t£^e it on your
self. " You know the language of the bootleg tribe don't you ?
A. I don't know whether I do or not.
Q. Now you haven't seen this boy at all. He hasn't talked
with you at all, has he? He hasn't talked with you about
this?
A. Yes, sir.
Q. Who was with you? .
A. With him?
Q. Yes, you and he.
A. My sister was home.
Q. Is she here?
A. No, she is not.
Q. Where were you when this conversation took place?
A. Home.
Q. What place in the house?
page 17 [ A. In the dining room.
Q. Your sister was in the dining room?
A. No, she was in the other room sick.
Q. Did she hear the conversation?
A. She did.
Q. You talked with her about it before she came here?
i She said she would come. She came home this morn
ing from New York.
Q. Why did you talk with her about it?
A. T didn't talk anything to her about it. I was told she
was wanted down here and she wasn't home.
Mr. Lankford: Is your sister down here?
A. Yes, sir, she came home this morning.
Mr. Lankford: If your Honor please, I thought she was in
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New York, and I would like for Mr. Turner to go up there
and get her.
The Court: All right, sir. _
PBANK M. HODGE,
a witness of lawful age, being first duly sworn, testified as
follows:
DIRECT EXAMINATION.
By Mr. Lankford:
Q. Mr. Hodge, are you employed by the A-B.C. Board?
A. Yes.
Mr. Newsome: Your Honor, from information gathered
from the opening statement made by the Commonwealth
Attorney he will attempt from this gentleman to introduce
an alleged admission of confession, and I would like to have
him qualified in the absence of the jury as to
page 18 \ whether the statement was voluntary. I wiU ask
that the jury be withdrawn while we ask him a
few questions.
Note: The Jury retired to the jury room, and the follow
ing testimony was taken out of their hearing.
By Mr. Lankford, Oontd:
Q. You are employed by the A.B.C. Board in these two
counties?
A. Yes.
Q. Were you present with Mr. Turner when James TTpshur
was arrested?
A. Yes, sir.
Q. Did you or did you not have a conversation at the Bank
that night at Nassawadox, at which time Mr. Turner, James
Upshur, you and myself were present, and did or did not
James Upshur make certain admissions to you with refer
ence to operating this still?
A. Yes, sir.
Q. At that time was any threat made to James Upshur,
and were his admissions voluntary or were they under duress
in any way?
A. No duress whatsoever.
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By Mr. Newsome;
Q. He was under arrest, I believe you said, at the time of
the conversation?
A. Yes.
Q. Will you tell the Court, naming them and their offices,
who was present?
A. Commonwealth Attorney, Mr. Lankford, Mr.. George
Turner, the Sheriff, and myself,
page 19 }■ Q. Defendant was without counsel?
A. That is right.
Q. Did you give him any warning and inform him that
statements made by liim would be used in Court either for or
against him?
A. I did to begin with.
Q. You told him you were friendly to the colored people?
A. I don't think I made that particular statement. I told
him whatever he said could be used for or against him.
Q. Didn't you tell him you would give the colored people
something to eat and you were good to them?
A. No, sir.
Q, Didn't you give him cigarettes, or the Sheriff, or some
of the officers?
A. I did not.
Q. Did you have a conversation with him with reference to
Norfolk?
A. Yes, Norfolk was mentioned.
Q. In what connection was it mentioned?
A. That we had a right to have him tried either here or in
Norfolk.
Q. That you had a right to have him tried either here or
in Norfolk?
A. That is correct, either here or both.
Q. And what was the intimation, that if he were tried
here it would be better for him?
A. No.
Q. Well, why mention Norfolk at all?
page 20 } A. Mentioned Norfolk because the question was
asked either by he or the Sheriff if a case similar
had not been carried to Norfolk from this County.
Q. Was anything said about the degree of punishment in
flicted in Norfolk as compared with the punishment usually
inflicted by his Honor here in this Court?
A. Not to my knowledge.
Q. It might have been?
A. It might have been.
Q. Now in this conversation there was an admission. Isn't
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it true that in the conversation also there was a denial of a
knowledge of this distillery?
A. When he was first approached about it he said his didn't
know anything about the still, or knew nothing about it.
After it was told him what had been said and things were
shown to him with reference to some of his personal belong
ings that were there he admitted that it was his outfit and
that the mash, and so forth, and some of the dough drops
that had been carried there were gotten by him.
Q. I think you said this interview took place in the bank.
A. That is correct.
Q. This was the only negro man present?
A. That is correct.
Q. And all of those participating in the interview were of
ficers of the County?
A. That is correct.
The Court: What is your objection to it? No threat, no
offer that this evidence discloses that there was any benefit
to be gained, only thing was the conversation
page 21 }■ among them.
Mr. Newsome: That is your Honor's ruling
and I object to it. I would like to put in the record what my
objection is. I take the view, and I think the Courts are more
and more coming to that view of the law, because it is the
humane view to take, in that where a man, particularly a
negro man, under arrest and interviewed by three officers of
the law, who have the authority then and there to release him
if satisfied of his innocence, or to commit him to jail, that his
statements are not voluntary. Men don't make statements of
that kind and all of the evidence here would tend to show,
and I don't care what they may have intended, but if there
was an implication, as there must have been, that it would
be better that he should be tried here. Of course they 'don't
say so in so many words. Why the boy might have admitted
anything to escape punishment.
Mr. Lankford: I would like to ask Mr. Hodge one more
question.
By Mr. Lankford:
O. Mr. Hodge, as a matter of fact, with reference to Nor
folk, hasn't it been customary when you have arrested some
one to inquire of the "Commonw;ealth Attorney whether they
should be tried here or sent to Norfolk?
A. I did.
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Q. And didn't I merely ask you that question?
A. Yes, sir.
Newsome; Note my objection to that in the leading
question, please.
page 22 j- Note: The Jury returned to the Court room
at this point and returned to their seats.
By Mr. Lankford:
Q. Your name is F. M. Hodge?
A. Yes.
Q. What is your business, Mr. Hodge?
A. Investigator and inspector for the A.B.C. Board.
Q. Were you present when James Upshur was arrested?
A. Yes, sir.
Q. Who else was there?
A. Sheriff Turner.
Q. At the time he was arrested where was he taken?
A. He was taken from the store at his place of business to
a bank at Nassawadox.
Q. Hid you have a conversation with him at that time,
James Upshur, Mr. Turner, you and myself?
A. Yes.
Hid or did not James Upshur at that time admit the
ownership of this outfit?
A. He did.
Q. Please state to the jury what he said with reference to it.
A. He said the mash was his; that the boys that he had
carried down there hsid been running it.
Q. Where did you find this pencil?
A. At the still on top of one of the kegs.
Q. Hid or did not James Upshur admit ownership of that
pencil ?
A. He did, sir.
page 23 Mr. Newsome: The questions are all leading
and objected to, but his answer is in anyhow.
Q. WThat else, if anything, did you find at the still that you
have with you?
A. There were a number of these cough drop packages,
empty packages.
Q. Ho you remember the day of the week that he was ar
rested?
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i chh give yoii tHe dhte, but I can't tecaU what day it
came on.
Q. When was he tried after he was ari*feat6d^ if y6ti recall?
A. About a ■^^efek lat^r:
Q. Will you tell the jury why hfe wasn't,tried before?
^ A. Wall, ha aska^ at tha bahk th^t hight to be giveh an
pppOriumty ta get. his busing tip. , ahd yPfl
niada tlife' su^gastibh t6 give hith i, week bt tan day^.
Q. Was he present then?
A. Yes, sir, he was present. ..If he would pl^kd guilty you
would give him that -^eak oi* tah daya:
Q. When the tiine came for hearing did he plead guilty?
A. He did not; iib; air:
Mi*. Miikfbrd: Tklke the "^tiiaks:
CEGgS BtPtiSiraON;
By Mr. Newsome:^, ^ ^ ^
Q. So you weye nlS^, t^ hljil khd.,gava him that time. Was
thai with the tinderstkhdihg He wbuld t)lbad gu&ty? .
A. That was the understanding the Commonwealth Md
with him. , j
Q. He said he wanted to get his btisiiibs'a straightened out.
You don't know whether that inclpded the. busi-
page 24 } ness of going over this matter ^tH Hh attbrnay
at law?
A. He didn't indicate that.
0. In other words; lie whs HlixiouS tb gat rid of t^ree
white men that were sticking a. little close. IGnd 6f wanted
to get oilt ih S littlb itbsli Sir: YdH ndd mih iii a tight border.
A. We told him what we had.
Q. He could see the blue of the eye?
A. I am not able to aiiswbr that:
Q. And he had begun to perspire bii tHb itbse as colored
people do? ^ .
A. I don't know that he was any more rCstlass than any
others.
Q. I mean under the circumstances. Just for tha purpose
of getting it in the record, this pencil yoii wa^ ^bjjind thbre
has on it "Biggar; Bettar; Flatchbr BrbtHers Coihpany,
Wholesale. Dry Ggods ^ and Notions, WiHstbii-SHiem, N. C."
That is cbrrect; i§h't it?
A. Yes, that is correct. . . .
Q. This carton or box in which tha cotigh drbps ^ere found
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lias on the end of it F & F, and on the other end "Free
Sample."
A. That is correct.
Q. You don't know how many cartons of those cough drops
were given away?
A.' All I know is what James said, that he had gotten the
package, and we found that to be true, and that he had given
some of thdse drops to some of the boys he had carried down
to the still.
Q. And this knife.
A. He denied ownership of the knife.
page 25 \ Mr. Newsome: That is all, sir.
Mr. Lankford: This warrant shows his prior
conviction. Do you want to admit that or do you want me to
bring the record up?
Mr. Newsome: No, that is all right. I presume that is
correct.
CORNELIA GIDDINGS,
a witness of lawful age, being first duly sworn, testified as
follows:
DIRECT EXAMINATION.
By Mr. Lankford:
Q. What is your name?
A. Cornelia Giddings.
Q. Are you a sister to Roland Giddings?
A. Yes.
, Q. Do you remember the time Roland was arrested about
some liquor last summer?
A. Yes.
Q. Do you know James TJpshur?
A. Yes, I know him.
Q. About that time did you see James Upshur?
A. Yes, I did.
Q. Did James come to your house?
A. Yes.
Q. Who was there?
A. Well, I was there and Roland wasn't there the first
time he come.
page 26 } Q. What, if anything, did James IJpshur say
then?
A. He asked Roland—
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Q. No, the first time when Roland wasn't there.
A. He asked where was Roland.
Q. What else?
A. That is all I can remember.
Q. Did he come back?
A. Yes.
Q. When he came back was Roland there?
A. Yes.
Q. Did you hear any conversation between him and Roland?
A. Yes.
Q. What, if anything did he say to Roland?
A. Well, he asked Roland to take it and make out that it
was his.
Q. His what?
A. His whiskey.
Q. What else?
A. But Roland told him he wouldn't do it.
Q. Now where were you?
A. I was in the bed sick.
Q. Where were they?
A. In the dining room.
Mr. Lankford: Take the witness. '
CROSS EXAMINATION.
By Mr. Newsome:
Q. You and Roland talked.it over since the trial, this mat
ter?
A. No.
page 27 }■ Q. He said you talked it over last night. He is
mistaken isn't he?
A. Said we talked it over last night?
The Court: He didn't say that.
Mr. Lankford: She didn't get in until early morning
train.
Q. Well, he said you and he talked it over. It may not
have been last night, but I know he said he and his sister
talked it over. You and he have talked it over?
A. No.
Mr. Newsome: Stand aside.
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Mr. Lankfor^:
Q. When did you come hpme?
A. This morning on the early morning train.
Mr. Lankford: You can stand aside.
OEO^GE T. TTJRNEB,
a witness of lawful age, being 6rst duly sworn, testified as
fpUo^s:
pipppT E^MJNATION.
By Mr"; Lankfotd:
Q. Mr. Turner, did ybu a;j*l;est James Upshiir?
A; Mr. Hodge and ifiyseli Vere together, yes. I think I
was the one talked with hiin: , . \
Q. The night he w^ ap^sl^d (lid you and Mr. Hodge add
myself have a conversation with James tlpshur?
A; Yes.
Q; You are the Sheriff of Northampton Copnt^ are yod
not?
A. Yes, sir.
page 28 }• Ql Did he at that tiine admit he took these ijoy§
to the still that day?
A. He did.
Q. Did he or did he nbt admit it was his outfit?
A. He did.
Q. At that time was he threatened in any way?
A. No, sir.
Q. Did you make him any promises of any kind?
A. No, sir.
Q. What did James say, if you recall, with reference to
this ?
A. As I recall it he said it was his and asked to be dealt
with as lightly as we co-uld.
Q. Was he trie<^ the next day?
A. No, sir.
Q. Was the time for the trial set for the next day?
A. Yes, sir.
Q. Are you able to tell wliy he wasn't tried the next day?
A. At his request. He wanted to have an opportunity to
straighten up his business affairs before being tried and
sentenced.
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CROSS EXAMINATION.
By Mr. Newsome:
Q. This arrangement was made not with the Court?
A. What arrangement are you referring to?
Q. About his not being arrested, about putting his case
off, was that made in Court?
A. I couldn't say whether it was by consent of the Com
monwealth Attorney or in Court,
page 29 }► Q. Where were you when this arrangement was
made?
A. I don't know whether in my office or in the Trial Jus
tice's office.
Mr. Newsome: That is all.
Mr. Lankford: That was downstairs you mean?
A. Yes, sir.
Q. And was the case put off?
A. Yes, sir.
JOHN EEID WOMBHE,
a witness of lawful age, being first duly sworn, testified as
follows:
DIRECT EXAMINATION.
By Mr. Lankford:
Q. Mr. Womble, were you Deputy Sheriff of this County in
May of this year?
A. Yes, sir.
Q. Did you arrest Roland Giddings?
A. I did.
Q. Where did you find him?
A. He was at the still.
Q. What did you find there?
A. We found a still in operation. I don't remember iust
what.
Q. What became of the still?
A. It was tore up.
Mr. Lankford: Take the witness.
Mr. Newsome: No questions.
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Note: The Commonwealth here rested its case in chief.
The following evidence was offered in behalf of
page 30 the Defendant.
JAMES UPSHUB,
the Defendant, being first duly sworn, testified as follows:
DIRECT EXAMINATION. n
By Mr. Newsome:
Q. Your name is Upshur?
A. James Dpshur.
Q. The still in question here today, did it belong to you I
A. No, sir.
Q. Did you have anything to do with it?
A. No, sir.
Q. In your conversation with the officers did you tell them
it wasn't yours?
A. I did.
Q. Did they say anything to you about Norfolk? TeU
what they said.
A. They took me up to the bank. In fact Mr. Turner and
Mr. Hodge came to the store and Mr. Lankford met them at
the bank. They asked me, different ones, in fact Roland had
told them it was my whiskey or my still. I told them I didn't
know anything about it and they threatened they were going
to take me to Norfolk to the Federal Court if I didn't ac
knowledge it was mine and I told them it wasn't mine and
they would have to take me to the Federal Court.
Q. Did you carry that chewing gum down there?
A. No, those cough drops were taken out of the Post Of
fice. They were sent to all the different merchants.
Q. That pencil there ?
page 31 }■ A. I don't know anything about it. I never
bought any goods from those people and never
dealt with them.
Q. Were you born here in this County?
A. I was.
Q. How old a man are you?
A. Thirty-six.
Mr. Newsome: That is all.
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CROSS EXAMINATION.
By Mr. Lankford:
Q. You were born in this county?
A. Yes, sir.
Q. This record shows you were convicted of violating this
law in August.
A. Yes, sir.
Q. Bid you plead guilty that time?
A. Yes.
Q. Were you convicted?
A. Yes.
Mr. Newsome: All those questions objected to. The record
is the only thing and it isn't denied.. It has nothing to do
with this offense.
Q. Did you or not admit to Mr. Hodge the ownership of
that pencU?
A. No, I did not. I never owned that pencil and never
bought any goods from them.
Q. You positively deny you admitted the ownership of that
pencil?
A. Yes, sir.
Q. Did you or not admit taking those boys there
page 32 \ to Mr. Hodge and myself?
A. No, sir. Buck Bryan carried Roland Gid-
dings from the store that morning. He got a ride from the
station down home by me. I have witnesses to that. : ; . :
Q. You can remember seeing Roland that mbmhig?
A. Oh, yes, he got a ride from the station to the.istore with
me. • .i
Q. But after that you didn't see hTm any more ?
A. No, because I went home.
Q. Until when did you see him again?
A. I disremember. ,
Q. Did you go to his house after this haq^ehed?
A. Yes, sir. ^ •
Q. Why?
A. I asked him why he said I had some interest in the
stiU. . . .
Q. But you didn't ask him to take it on himself ?
A. No, sir, I asked him why did he put it on me. He said
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the law threatened to carry him to the Federal Court and
that is why he told.
Q. But he is wrong when he and his sister—
A. She couldn't hear any conversation.
Q. Roland is wrong about what he said you told him?
A. I didn't tell him anything about taking it on himself.
Q. Mr. Hodge is wrong about you admitting ownership of
the pencil?
A. I didn't own the pencil,
page 33 [■ Q. Did you ever own to Mr. Hodge and Mr.
Turner and myself that you took the boys down
there?
A. No, sir.
Q. They the^ didn't threaten you in any way?
A. My wife and brother had the car that day.
Q. Mr. Hodge and Mr. Turner and myself didn't threaten
to take you to the Federal Court?
A. Yes, sir.
Q. As a matter of fact didn't Mr. Hodge ask me in your
presence if I wanted you taken to Norfolk or prosecuted
here?
A. He said you could do either.
Q. Did or didn't Mr. Hodge ask you about that and when
he said something about Norfolk you shook your head?
A. Yes.
Q. And then I said we will prosecute him here. Did you
sh^e your head like that?
A. I don't know.
Q. Was the case put off when you first came in here?
A. If you remember Mr. Hodge and Mr. Turner were going
out of the bank and you were trying to get me to testify I -had
some interest in it and then after I got in the car and went
to Weirwood Mr. Hodge was telling me how he always treated
colored people good and for me to testify to him whether it
was my still and I told him I didn't know anything about it.
Q. In your conversation with me didn't you admit the
ownership of the mash?
A. No, sir, because I didn't have no still.
Q. Mr. Hodge and Mr. Turner are wrong about
page 34 [■ that?
Mr. Newsome: I wish here to put in the record the Com
monwealth Attorney was present and, of course, has indicated
that he was a witness to this confession and our Supreme
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Court said very recently, not five years ago, that when it
becomes apparent to counsel that he is a material witness
in the case that he shall withdraw from the case and have
other counsel prosecute.
The Court: You can argue that question to the jury. He
hasn't been sworn as a witness.
Mr. Newsome; I just want it to go in the record that ask
ing these questions unless he means to go on the stand and
testify is prejudicial on account of his standing as an officer
to this defendant.
Q. Did Mr. Hodge and Mr. Turner threaten to take you to
Norfolk?
A. Yes.
Q. Did they do anything else?
A. That is all.
Q. Did you own it or not?
A. I don't remember ever owning it.
Q. Were you tried the next day?
A. I was tried.
Q. Were you tried the next day?
A. I think so.
Q. Are you positive of that?
A. I guess it was the next day. I don't remember.
Q. Wasn't your trial postponed when you asked for time
to fix up your business and wasn't it postponed and you
agreed to plead guilty?
page 35 }■ A. No, sir.
Q. You deny that?
A. Yes.
Mr. Lankford: That is all.
Mr. Newsome: That is our case.
Note: By agreement of counsel it would be testified by
Mr. Hodge that the following apparatus was found at the
still at the time Roland Giddings was arrested: two 50 gallon
'^rum boilers; one 5 gal. doubler; 2 flake stands or coolers;
two coils; 7 bbls. mash; 2 empty barrels; 175 gallons mash;
2 funnels; one 5 gal. keg; one 10 gal. keg; 15 gallons whiskey;
2 buckets; 1 tub; 1 water pump; 1 axe.
Note: The defendant rested its case and the Common
wealth did likewise. The Court then read to the Jury the
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following instructions, wMch were aU of the instructions given
in this case, instructions 1 and 2, being given at the request
of the Defendant.
1.
The court instructs the jury that every fact necessary to
constitute the offense charged must be proven beyond a
reasonable doubt, and that if there is a reasonable doubt as to
any such fact they shall acquit; that the result of the evi
dence must be to exclude every reasonable hypothesis of inno
cence, and be consistent only with the guilt of the accused;
that the jury is not at liberty to guess, and where a fact is
equally susceptible of two interpretations, one of which is con
sistent with the innocence of the accused, they cannot arbi
trarily adopt that interpretation which incriminates him.
page 36 [ 2.
The court instructs the jury that the testimony of an ac
complice in crime, that is, a person who actually commits or
participates in a crime, is admissible in evidence, yet the evi
dence of an accomplice in crime, when not corroborated by
some person or persons not implicated in the crime, as to mat
ters material to the issue, that is, matters connecting the de
fendant with the commission of the crime as charged against
him, ought to be received with great caution by the jury before
they should convict on such testimony.
page 38 Note: During the argument of Charles M. Lahk-
ford, Jr., Attorney for the Commonwealth, he
stated that he had never seen fairer evidence, to which re
mark J. Thomas Newsome objected as expressing an opinion.
The Court instructed the jurors that they were to pass upon
the evidence that was before them and that alone.
Note: At the conclusion of the arguments in behalf of the
Commonwealth and in behalf of the Defendant, the Jury re
tired to consider their verdict, and after some time returning
into Court, returned the following verdict: "We, the jury,
find the defendant guilty and fix his punishment at ten months
in jail and $300.00 fine."
Note: Thereupon the said Defendant, by his Attorneys
moved the court to set aside said verdict, which motion was
over-ruled by the Court, and at the same time sentence sus-
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pended for sixty days on the condition that said defendant
appear before the Clerk and execute a bond with good se
curity in the penalty of $500.00 to answer the judgment of the
Court.
Note: In addition to the instructions given in behalf of the
Defendant, the following instructions were asked for by coun
sel for said Defendant, were objected to by the Attorney
for the Commonwealth, and were refused by the Court, to
which action of the Court in refusing to give each and all
of said instructions, the Defendant, by counsel, excepted.
INSTRUCTION 3.
The court instructs the jury that where a confession of
the prisoner charged with a crime is offered in evidence,
the whole of the confession so offered and testified to must
be taken together, as well that part which makes in favor of
the accused as that part which makes against him;
page 39 [• and if the part of the statement which is in favor
of the defendant is not disproved by other testi
mony in the case, and is not improbable or untrue, considered
in connection with all the other testimony of the case, then
that part of the statement is entitled to as much considera
tion from the jury as the parts which make against the de
fendant.
INSTRUCTION 4.
The court instructs the jury that the whole of the alleged
confession should be considered by you, and you are the sole
judges of the credit to be given to it in whole or in part.
INSTRUCTION 5.
The court instructs the jury that before the alleged con
fession can be considered as evidence in this case it must ap
pear to the jury from all the evidence and circumstances
in the case, that it was in every respect freely and volun
tarily made, and that the alleged confession was not obtained
by any sort of threat or violence, nor by any promise, either
direct or implied, nor by the exertion of any influence, or ob
tained through fear, threats, hope of reward, personal abuse
and violence, nor by any artifice, playing upon the emotions,
invective statements, over persuasion, ill-usage, assault, per
sistent questioning, fright, and intimidation, or undue in-
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fluence or duress exercised, made use of or held out by any
person in authority; and if the jury believe from all the evi
dence and circumstances in the case that the said alleged con
fession was obtained from the said defendant by any of
the aforesaid methods, then you are instructed that it was
not voluntarily made, and you should not consider it as evi
dence. against the defendant in this case.
page 40 JUDGE »S CERTIFICATE.
I, John E. Nottingham, Judge of the Circuit Court of
Northampton County, Virginia, who, in that capacity, pre
sided at the trial of the Commonwealth of Virginia v. James
Upshur, do hereby certify that the foregoing is a true and
correct copy of the evidence, etc., introduced on the trial of
this cause.
Given under my hand and seal this the 11th day of October,
1937.
JOHN E. NOTTINGHAM, (Seal)
Judge of the Circuit Court of Northampton
County, Virginia.
page 41 }• The Commonwealth of Virginia
agamst
James Upshur.
BILL OF EXCEPTION NO. 2.
Be it remembered that while Roland Giddings, a witness
for the Commonwealth was on the stand, objection to the
following question by counsel for the defence was sustained
by the court:
We would like to see the papers, haven't you been
promised that these amounts would be suspended and you
wouldn't have to pay this?"
(Note: Argument here followed, which is set forth in Bill
of Exception No. 1 and referred to here.)
To which action of the court in sustaining objection to the
question and refusing to permit witness to answer the same,
defendant by counsel excepted and here tenders his Bill of
Exception No. 2, and prays that the same may be signed and
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made a part of the record in this ease which is accordingly
done.
Given under my hand this 12th day of November, 1937, and
within the time allowed by law.
JOHN E. NOTTINGHAM,
Judge, Circuit Court, Northampton County,
Virginia.
page 42 }• The Commonwealth of Virginia
against
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BILL OF EXCEPTION NO. 3.
Be it remembered that when Prank M. Hodge was on the
stand and questioned as to the alleged confession of the de
fendant, the court ruled th^t the confession was voluntary, as
will more fully appear in Exception No. 1, in which a full
stenographic report of the argument of counsel and the
court's ruling is recorded.
To the action of the court in admitting the testimony of
said witness, defendant by counsel excepted and here tenders
his Bill of Exception No. 3, and prays that the same may be
signed and made a part of the record in this case which is
accordingly done.
Given under my hand this 12th day of November, 1937,
and within the time allowed by law.
JOHN E. NOTTINGHAM,
Judge, Circuit Court, Northampton County,
Virginia.
page 43 \ The Commonwealth of Virginia
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BILL OF EXCEPTION NO. 4.
Be it remembered that after the evidence was aU in, the
defendant, by counsel, offered the following instruction:
*'The court instructs the jury that the whole of the alleged
confession should he considered by you, and you are the
sole judges of the credit to be given to it in whole or in
part."
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But the court refused to grant the instruction and the de
fendant by counsel excepted and here tenders his Bill of
Exception No. 4, and prays that the same may be signed and
made a part of the record in this case which is accordingly
done.
Given under my hand this 12th day of November, 1937,
and within the tiine allowed by law.
JOHN E. NOTTINGHAM,
Judge, Circuit Court, Northampton County,
Virginia.
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BILL OF EXCEPJDION NO. 5.
Be it remembered that after the evidence was aU in, the
defendant, by counsel, offered the following instruction:
*'The court instructs the jury that before the alleged con
fession can be considered as evidence in this case it must
appear to the jury from all the evidence and circumstances
in the case, that it was in every respect freely and volun
tarily made, and that the alleged confession was not obtained
by any sort of threat or violence, nor by any promise, either
direct or implied, nor by the exertion of any influence, or
obtained through fear, threats, hope of reward, personal
abuse and violence, nor by any artifice, playing upon the
emotions, invective statements, over persuasion^ ill-usage,
assault, persistent questioning, fright, and intimidation, or
undue influence or duress exercised, made use of or held out
by any person in authority; and if the jury believe from
all the evidence and circumstances in the case that the said
alleged confession was obtained from the defendant by any
of the aforesaid methods, then you are instructed that it was
not voluntarily made, and you should not consider it as evi
dence against the defendant in this case.''
But the court refused to grant the instruction and the de
fendant by counsel excepted and here tenders his Bill of Ex
ception No. 5, and prays that the same may be signed and
made a part of the record in this case which is accordingly
done.
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Given nnder my hand this 12th day of November, 1937,
and within the time allowed by law.
JOHN E. NOTTINGHAM,
Judge, Circuit Court, Northampton County,
"Virginia.
page 45 }■ The Commonwealth of Virginia
V,
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BILL OF EXCEPTION NO. 6.
Be it remembered that after the jury had retired and con
sidered of its verdict and returned to the court room and an
nounced that the prisoner was guilty as charged in the war
rant and fixed his punishment at ten months in jail and a fine
of three hundred dollars ($300.00), defendant by counsel
moved the court to set aside the verdict as contrary to the
law and evidence and to grant him a new trial. But the
court overruled the motion.
To which action of the court in overruling said motion, de
fendant by counsel excepted and here tenders his Bill of Ex-r
ception No. 6, and prays that the same may be signed and
made a part of the record in this case which is accordingly
done.
Given under my hand this 12th day of November, 1937,
and within the time allowed by law.
JOHN E. NOTTINGHAM,
Judge, Circuit Court, Northampton County,
Virginia.
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against
James Upshur.
I, John E. Nottingham, Judge of the Circuit Court of
Northampton County, Virginia, do hereby certify that the
foregoing Bills of Exception, together with all of the testi
mony given by witnesses in a trial of the Commonwealth
against James Upshur, were presented to me within the time
prescribed by law and were duly signed by me after notice
to the Commonwealth's Attorney of said County had been duly
given by defendant through his connsel,. and I further cer^
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tify that all the instructions allowed are found in exception
No. 1.
Given under my hand and seal this 12th day of November,
1937.
JOHN E. NOTTINGHAM, (Seal)
Judge, Circuit Court, Northampton County,
Virginia.
page 47 [ CLERK'S CERTIFICATE.
State of Virginia,
County of Northampton, to-wit:
I, Gteo. T. Tyson, Clerk of the Circuit Court for the County
of Northampton, in the State of Virginia, do hereby certify
that the foregoing is a true and correct Transcript .of Record
and proceedings in the case of the Commonwealth v. James
Upshur in said Court. And I do further certify that the
notice required by Section 6339 of the Code of Virginia has
been duly given and accepted by Counsel.
Given under my hand this 19th day of November, A. H.,
1937.
GEO. T. TYSON, Clerk.
By EMILY H. MILLIGAN,
D'y. Clerk.-
A Copy—Teste:
M. B. WATTS, C. C.
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